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| aunched on 14 August 2025 by
Mandi sa Maya. The Managing edi
buza was applauded for the ste¢
showered with congratul atory

Deputy Chief Justice, and Depu
stitutional Devel opment . The

has cultivated a culture of in
di scourse through the accredit

remar kabl e coll ection of essa\y

ble Il egacy for the I nstitute.

The book is availabl gtfps: saj
Dr. Gomol emo Moshoeu cat al-dgtuei | si/eslsalymdthie@h h

Chief Executive OffiCer’angfj_\jlfqrﬁsmmovuamrchajr'fecdiuaclaitn'sotnitu

sajleil256

The''dition of the Newsletter is an exciting and inspir-
ing piece of work. Although iTtheisesa‘eteﬁngrqec{neé“ubietrison()fontrlaevi%
tions, it in-prodekiagtheaghtéeﬁ‘ldgééﬁ‘l'gtiboyn submitting arti

on judgment writing by Justicdeemé?t_nes\}ér?tl\ﬁéjj itehdatt oqe%ph_ieteCOH?_m
stitutional Court . I't was delpl{)?ér'g&ealtotﬁ§t259g1e\15581853§\h9

nual seminar. The presentatioar{ei ne@dnd & itnripgr'gaesresditshceoruer-se

after the entire presentatioH'?\/W?Itrbreo%gcrbeas%i%rlte' Colne'SAQJnEIb

online platform. SAJEI i s gFEltglulgfC'téhlatOfqu'scteircSe’ M‘a?jmibgtjjts

gave whegaa to share the presét‘flsatain&'n.OtherS to do so. Withd
wi || not survive.

SAJEI is more than a decade ol d. To celebrate this mile-

stone, members of t he judici(?:lr}y9 w%‘f%usrteq%%%ﬁ’edcqioe‘cpr‘]eqSti
pare chapters on the topics soefxutahleir}arcahsosin}’een.t TphollsI prrofjoerct

was preceded bywoak whop eed Wylo[unrself wi th lt, hitpsid/ sawaa

JUTA. The authors we&earedﬁpsdeh—%lﬂ'%wh%—k'dpbjggyb

of writing for publications. | have been at SAJEI for mor e

SAJEI is the engine room fortjilﬂncfiéioalhaé]oducoé/teiror},hei rpt""etlolnec""tn

al and jurisprudenti al growtf?.no,&mﬁ)dj(‘?k Scucpr{:’soirsttifnrgonbftheessn&eyrg|

in celebrathonioérsherpy106f SAJtEhIatwals am very thankful. SAJE
strengt h. May SAJEI continue

)N. cial education and a trail

outh African
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This issue of our newsletter e

and Traditional Courts in dep
recent |l egislative refor ms, an
of fers practical guidance for
|l andscape. This edition wild.l [

on various aspects relating t
Court s. For those whose | earni
puzzle has been created to tes

Evictions in South Africa are
they ar e constitutional matt e
ohuman deguwaliyagceaasndto adequa
At the heart 68Bcthoes R6soé& I he
Ms. Jinx Bhool a which enshrines the right of e
Edi tie0hi ef adequate housing andnoexmpnd cdy
evicted from their home witho

Firstly, congratulations to GAUOEIl dermi ng armdr irtedreivaind &hd cu

moment ous occasion of its book_laqnch which was helfd 4
on tHEAu]chSt 2025. | was rathé/rIC cl)PtnLSJnerlteénatg % protoun y
%_chuth African | aw. e%thaaug
present at the book I aunch. Ay e occasllon Iwas grahc N
. . .St i . t
by t he | eader ship of t he jUdICIorIyC,a W|rteha$1[gnkeypnote
. . M t t ti
speaker being the Chief Jus ea%lfS ra el?%e Wl:e)l|a(georf0u 'ne

—ho—r>
- ~wn

South Africa, Chief Justice Man de|sa I\Aaurh eweNannnréillogrhsttmtutlon‘
gati,onmarti cul araldye qtutag er ib@hite r 0

The book, which is published SeytdWwWmnA,26c ot dihres CorntsitdIiteud i on

written by experienced Judges, is a phenomenal read

and a must have in your Iibr%?%tic%rlll%%(tjf)on(.)fT%%eb%%r&StiistUt

avail able and can be bought firnogmtJtheTAb.iIAI doeftarill%'&tsé'rt?—cou

cle is penned by the CEO of gR?Ef]iBra&or‘ﬁc?leenmoanl\ﬁlo—democratI

shoeu on the | aunch of the bodoikgna{r;{dy'caenq%ael irteyadari”% tfltliesedom
|l aw and may consider foreign |

edition.
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Furthermore, section 39(2) off Maedaoonosha ttiuan orhenmedeias €d p a |
dates all courts, to act with cbmpabkypo@amdpaopedt i balaeartnd -
and respect for human dignity. tive accommpdabinenfurther a

procedures with constitutio

This constitutional mandat e ﬂaSTlpegﬁ]d gﬁivgeﬁ]t SI erﬂér?é,g?éiljm%/tﬁrtodam

ef fect through sPaEuEe*.:leucbfasd));h he amendments, s a ste
gal Eviction from and Unl awf ul QcﬁHPatainanb%fttb?n%oordinati
Act (Pl E) ,andgg8Bheensi on of Secur|tr)é 8|sputes.

Tenure Act (.ESHBAY)h I1&8WsY aim to safeguard

the tenure of wvulnerable |ndj dldculaal inptaerrtp'rceutlaatriloyn tcrbqﬁ(?n

l'iving on rural l and and in |'r§]éoé\r/n|al:ti°6npjrfrciagﬁrodjtferhcoeu.s'Ms

lng situations. research on ESTA, and other wr

The ESTA amendments reflect &YAuancded lanV\fi' OQIeI;%nNdnmr‘rfkor@mrtst
. tlonal Cou wpld(engameseqtrench

parl i amentary response to the “evol vi andscape

l and tenure in South Afr|caangyrqar”h%(%e%ri)%rgoace i 9 eVInst'o

S t en:
and requiring procedural due prodocess, the amendments

reinfordse ctoree Axhtj ective: fail aR¥Uv§usPent eaft mehg¢ RBAgRI Gyl

of occupiers while @régdhgmisi ng I1€dndeH Sadpltiegation to take
tive and ot her measures to

Receanmendment s hHaoveESITMtroduced gragter
clarity and additional procedqur plgrgsafeg g yanpks h Municiopall ity
1 The Act has expandedofthe dempmaséi 986 that eviction de
"family," "dependent," and "egsidegprté, ngwobedd®rin compg
delineate who qualifies for purnodteercsttiaonnd.i ng .
1 Greater emphasis hansedbaeen placed on
tion and alternativehid¢lsspute resolution
reflects a move toward | ess adversarial mec h a -
ni sms.
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1 Occupiers of 51 Olivia RO;j
v City of J ¢ hreen me sobr icregd  t
f omeaningf ul ebhbghgeeament he
and affected occupiers be
ings can proceed

Despite these devel opment s,
l awf ul evictions, bureaucr at

emergency housing provision

constitutional rights on the
role in both enforcing these
proceedings, whether initiat
palities, or the State, ar e

bot hl ¢eheer and the.spirit of

I want to thank all/l the auth
side time to pen very intere
ourt rolls and busy schedul
ted. To the SAJEI team you
ou for your continuous hard

< 9 0 9

1.Government of the Republic of Sout
boom andLOChses Numbe ru:nnGiC ToImMMW 00 0. / [ w
6/ 1 0@ s
2. Port Elizabeth Municipality v Var
[2004] ZzZACC 7; 2005 (1) SA 217 (CCcC
(CC) (1 October 2004).
3.0ccupiers of 51 Olivia Road, Berea
Johannesburg v City of Johannesbur
ZACC 1; 2008 (3) SA 208 (cc)y ; 200
February 2008) .

arml
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JUDGMEWRI

TITNNART 1

I't goes | i kkenotwhni sJ.udgle wenl It he t
Supreme Court (as the High Cou
said that he only granted | eav
si o(fiD )i n cases where he wWr ot
reasoned and meticulfohespudugms
the AD can see ofhowd WwWeallk | hwmi f
time there were indeed only m
recal .
We write of course primarily f
cause they must know the out cc
our judgment s, particularly i1
o i mplications beyond just the |
JustS$tcevManj i edt ) ) ) )
in our Divisions and for the |
Constitutional Court i
They are of interest to acaden
cially where new | aw is made.
Presentati odSdmi rRlduudigye s2 02 5 often elicit widespread publ i
The writing and handing down C®UrgejudgmenMt tatoft R pe@ll- must
mination of proceedings is tB@Nmos§Ori MperPHhEOMBUL al so
most challenging, part of a ¢35 pas¥%l sl cdlulr eV &Y a® % Pu€d g m
rienced | awyers so this artiq'n‘frWidlulctP%na?h%Et%WBﬁa?ﬂsp(/vﬂa
vide guidance merely to stimyl,aye bdaicskcgur%suinch”'ofl o%qryest%ye roe
t hat al | of us know the basj[@xts,tré'ﬁté‘lrﬁcide?tqi“dr{ednfe”ttﬁe i s
and composition of a judgmenti., (he jssues that require def
The writing of a judgment isapRli aatyi o odfejthlye hlegvy tax -t he
countable. I once heard an Padrletc doft et wehigwealjuagdsonst jwhii ¢ch
an advocate in Chp&Ootowrmernifdféei ngs and an assessment of
judgment writing. mentary evidence, i f any. Fineé

AT e,
A|EL

uth Afnican I
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JUDGMEWRI TITNPART 1

Let me make some general reWafhoubpadudegiyighenta court wi
writing before | delve intoS®Refl@minltfPa&Xbft am®%e denpflowrd
First, eawniddesellfy, it is a quels89dn SFsRYYye BhHaught before
have wide authorial choices.!OThdeCl dieg the Fhgputeg-an im
print and even less, a rigidN"hmBEhBAIiELONhE o huPgcCtiigRs34sof

more. | know that we write |IRMYP§udgdithitrkeriat itoe iSHFadecuc
stitutional Court, but that P ©Postly because by the time
the matters get to us they h@yv@sdiopgrédliidt d@ti®@nt Reéspor hes
Bear in mind too, that we ardeytsyetitol Npdr obyli &Ce® dreenats ofna&sr falr!l a
Courts in the country, and wgoRe&€duédmwtiCPVvetcaplesha baentr
ses and do it thoroughly. Courts speak through their ju
My retired colleague, Justicldl VBESh LREgeht i §aNtishel Nsf-he cas
preme Court of Apfnaik, |lubedaltdUis@yt into how the court ev:

of filed ®btuet t on on your comput® i Vel ated S gonclusions on
judgment overnight (or two odrUvdgimedd) thay pae| B¥et ohing ev
afresh before §outimendpedowP! PR§r oynderstanding of the i:

cour se. vant facts, | aw and knew what
had properly considered them.
Here i seva deaeltf trui sm, the more accurate and

copious the notes you are t&rki'dg,2 PdrttifcuiParrgsyentpatj ghg wil
complex trial matters, the e@dikroRnef {hBR HNewshet L&y, QR

will be toreasomed jwmeddment . M&bl - pe dili-

gent but also disciplined i mMm—vyour mote tLarR1m4g. By the
time the matter ast dvat &, t ZWeu pWislald:- bssoci al Justice Coalition v Min
ings and what the issues are. 2022c@OnoBCLRvE2A6E MpALa sdts @ara 51.
the importance of clearly delineating the issues early
on. That wil |l focus you in relation to relevance of evi -
dence, -egamgsaati on, |l ater argument and in pre-

paring the judgment.

AT e,
AJET | —

uth African dicia
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A DECADE OF JUuDI ClI AL EXC
CELEBRATES 10 YEARS WITH L
LAUNCH

Mi drand, 14 @Augusat | 262®mark daSderdfpwddy weaving a narratiyv
underscored the transformati V&Cp&Rer dePtjhy Lifcitahe eWUlcka-and
tion, the South African Judl9ial Education Institute

(SAJE)cel ebrated its 10t h a”f‘lilé(elf)éﬁlﬁtyy "K/Iiitnhstté‘te of Justice

llaunch of a seminal book of FSKAYFicRLARREFCEnPY¥eEeRYi ment

Chief Justice MML Maya. words of support whisl § oruefnlegc ti

The ceremony, elegantly facid iPfatMigSi Bg MBI tiggplhighget 0o an
Gambu, was not merely a cel elbd4%itGioh! ofeuelpqymmentat i Go, expr
but a powerful testament to!d@ §e€Rbbe0Fi Yhwyoekdngerve a
coll aboration between the JudPEPSEFyTg§hbheshibep apdpgpiding
nership that has fundamental $y@lstQfefnig@tfehhed the foun-

dati ons of jUStice i n Sout h A’fhrei(:pf:b.rsona| i nvest ment of t he

The book itseldf i's the emboaji!n%’ehnttedofI Nt hhies_ar[}z{retlntertsrh'ibpu.t.es
Spearheaded with exceptionalVHE%?@BtBSESB'}/bKA%W%g?HS Senior

Editor Justice Nambi t ha Damgﬂghr o' €EfKe %Tu%\f'e%%d aa;.cramsdud
Court of Appeal, t he projectrybroaucgkhntowtloeéjgt'rpgr btolllg hé_s.rer
ti®@nmost emi nent |l egal mindst.heltcshaééﬁtngﬁtss O_ﬁlg_étct?ﬁ’ee‘JElf'bm'l
profound contributions from j|l9rnigsst§,o 5?11eef%\llj|d}8hﬁ‘1éxtalist,

and the Chief Executive Offitge e§sSPNIJEWit hERr €¢henthiok ch
a unified front in the pursuijtyrqfspiriudiiehical atxc elhlee NeCveo | vi ng
In her keynote address, Chie?r'\]tu'scta}lcet hl\Fan)]/eas psouv\?ehrfausl:ly

affirmed GSAJEIBAIEIroHaes cultivategaméti on of Powers and th
indi spensabl e culture of cont i nwody scliladnlir O/ eedt e nd NMlaj i e dt

el evated scholarly discourse through its accredited jour -
N . | Admini strative Lawsthcea h€l
nads,he stated. With compelling I:|)|n5|kght, she shared

asket

excerpts from the essays,
1 Judgment PANrdactesnsg: and: Clalkle
tice Tati Makgoka

e L
AJET | —

outh African

dicia
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A DECADE OF JUuDI ClI AL EXC
CELEBRATES 10 YEARS WITH L
LAUNCH

The biEslsays in Celebration of

of the South African Judi oi al
1 Judici al Stbesdgdge Wekki dggnt

Cagney Musi

=

CybercXuiatei:ce Gl en Goosen

avail able for pbtthase/ futoa
cat al-dgtueei | si/lieslsalymdthie@nh h

q The Ethicalepdudge:udge Pr @85 iyy goiftstesyoyurd fhr i auadrrecdiuaclait i otni t ut

Rol and Sutherl and safpleil256
1 Judici al Educati on arAd En.lyhiirsonlméa&ﬁgrl] vI\TaasW:more than an
African Pebrspe@omaleemo MoaggFgration that the collabora
and Mr. Robert Wabunoha ary and SAJEI is the bedrock u
ened, and independent judiciar

This collection sig®i fgiroswtdh,dedasde of SAJEI

resilient delivery of critical training, and the i mmeasur a
bl e dedication of judicial members to their own continu-
ous |l earning. It is poised to become the catalyst for a

| andmark series of future publications.

The celebration resonated beyond South Africa's bor -

ders. Justice Paul Ki hwel o of the Tanzania Court of Ap-
peal and PrinciBpaluddfcitaHatTrrmatniionorg | nsti -

tut e, delivered congratul atory remar ks, applauding
SAJ&I|I exponenti al growt h. He highlighted SAJEI

pioneering rol e in uniting judicial training institutes
across Africa, a testament to its regional influence since
the beginning of its collaboration with Tanzania in 2016.
The full proceedings o f t his moment ous l aunch are
available on YouTube.

e,
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PROMULGTI ON OF THE EXTENSI ON OF S
AMENDMENT ACT NO(RBRS OBAANDLIASSOCI AT
REGULATI ONS

T Vari ous definitions wer e afr
Whil st there are various de
emphasise definitions that
poses of t he Coufboc cupi @c ¢
fdependafednmbalny esiod;ent

1 The rights and duties of oc
respect of their duties to
as their rights relating to

i Mandatory | egal representat
ings are implemented,;

i Al ternative Di (cADR)eo tRe sMe dit
tion and Arbitration mechan

Jinx Bhool a
ment ed as a procedur al pr e

Edi i edhi ef

before eviction orders can

T A Land Rights Management B o

I ntroducti on

The Extension of GCEBSTdantdy tTheenure?m%qt

t ee has been established t
sues, perform regulatory f
ement ADR mechani sms 1in

Regul ations i ssukdt imameerimrstcofef}fg§%tlve security of tenure
on 1 April 2024 and has 'ntﬁOd‘Iucnu Sedrearnatl umbesnlddles have
mentBhe amendmentES TOAh atvlee ad - order to facilitate issues
dressed significant Constltutlogglmmcr)agplignass encaoon[sqlaay;{e'row
ed in sectilonThesée &EMEFAdments are wel -
comed as they address the obk%gﬁaryngﬁtsof th§ecptreambleOf EST
and advances Constitutional .initian ratives. The most i m-
portant amendments can be h|g1_hl|ghatretdI 4 Se ffoolcluoswess' specifica
to the definitions in section

2011 - 2021

(4
<

[8Y]
S

overview of the key changes:
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PROMULGT I

ON OF

THE EXTENSI

ON OF

AMENDMENT ACT NO(BSTOSAANDLIASSOCI AT
REGULATI ONS
Definitions Comment s
fiBoaomMeans the Land Rights MgAdhgemaemrmt i Boardnebasabbeen int
lished in terms of section 15Aateiction issues, perform|r
as to implement ADR mechani|s
security of tenure disputes]
ACouadmeans the Land Court e¢e3heabdmesntdeng nbyi nstg @ediuo@s 3a |S
of the La&acd BO®DEf or ad MAgP@tt &Satae Court.
in whose area of jurisdict|fion the |l and in question |i
ed, including a Special Tyi bunal established wunder
tion 2 of the Special Il nvgstigating Units and Specl
bunal s Act , 1996 (Act No. 74 of 1996) .
iDepenadmeans a family member Mwhhoen itnhter oodcuccutpiioenr ohfasdependeln
a |l egal duty to support. the definition of an occupile
fiFamidmgans thedospoapseyr @&dndTharcderdeon of fitamiwdwfinttigd
(i) a spouse in a customar|[pd@agss age, CWHAklt dredresort NAa P
marriage is registered:; bers during the eviction prjo
(ii) a child, including aln"adP% P chli 1" Sot "Seddd ¢
. tection to certain family e
chil d;
) avoid any misunderstanding |d
i) a grandchild; The new definition ha& 6&poal
(iv) a parent; and which included customary mar
(v) a grandparent unregistered marriages, chill
who are dependants of t he oc%thmieardoﬁggdwgﬁiF@,sé,q,e P£d tipn
lland with the occupier. and grandm@ariempertalntt to n¢t
members need to be dependenpt
with the occupier on the | @ar
direction in the restorati oln
is security of tenure for t
l'ive on the farms are now pjr
n o.. wor kers and occupiers.
A|E
e R 12




PROMULGTI ON OF THE EXTENSI ON OF
AMENDMENT ACT NO(RBRSOSMADLASSOCI| A
REGULATI ONS

iLand Rights ManagemmemeganGo|nnhiitst eiess a commi ttee establisheld

Land Rights Management Commssueesrelbatiemgp| ad edST A.
section 15H;
i0c c uPpimerans a person resid|MNgt e n( a)anhda swhiecehn e et ed.

l ongs to another person, apd who, on 4 February 1997 or
thereafter had consent or (another right in |l aw to do so
but exéluding

( a€)

(b) a person using or intemnmding to use the I and in questilo
mainly for industrial, mi nli ng, commerci al or commerci al
farming purposes, but inclluding a person who works the

l and himself or herself anld does not employ any person
who is not a member of his]Jor her family; and

(c) a person who has an ipcome in excess of the pre-

scribed amount .

iResidodeans to I|ive at a pllAacxeampéremarderthliys, i angractice Wo
fresi dbkasea correspondi ng mfecampangt.s who enjoy status as prj|o
tion 8(4), who acquire suitab]
retain possession of the farm|p
dating adul't children/family M €

l onger be considered to be res

no-per manence will affect their
Concl usi on
The amendments to the definitions in ESTA provide greaupmir-
er s, |l andowner s, and other stakehol ders. By refining kewn-t
sistent application of the | aw, and better protect vulner ab

1.Act 62 of 1997.
2.Section 5 of Extension of Security of Tenure Act 62 of 1997.

SAJEL ——
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Mr .

EVI CTI ON OF A RESIDENTI AL PE
REGULATI ON 7 OF THE 1968 REGUI
AFRI CA

Can the original per mit ho
was the dependent of the pe
Regul ation 7, and who is no
of the property under a Ti
terms of t he Deasdav®eghsetnm
thority or right to evict
whose names also originally
mit. (Regulation 7 resident

Il ntroducti on

The evolution of l and tenu
been marked by a shift fron
| aws t o -basedghtconstituti or
Collen Matshitse Regul ation 7, enacted wunde

Regional Magistrate governed t he i ssuing of r

Abstract

Bl ack South Africans. These
of ten conditional and revo

Thi s article expl ores theowweéers hiom oorf siercdiirvaipdaueanl bse e c

hol di ng
tion 7 r
backgrou
| egi sl at
rary | eg
and stat
highligh
tional p
equity i

2011 - 2021

residenti al per mi ter da,ssdiesp wtnedse r s URrerganbmd ii mgu e
esildeint i exarmiemens tt hteo hsiusrtfoarciec,calparticul arly i1
nd of the regulati®ohi wiahincltdheamplayseseitdhe |
ive framework and dmrmgsisduecrhs etvh ec td comtse mpfoo-c usi n

al | andscape gbver dad elsy amlbde sCahstoryt pootect
ut eslasdc Bl BEAhiIPY Earticl e

ts the i mportance of due process, constitu-
rotections, and the principles of justice and

n eviction proceedings.

Enhancing Judicial Excellence
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EVI CTI ON OF A RESIDENTI AL PE
REGULATI ON 7 OF THE 1968 REGUI

AFRI CA
Hi storical Background Legal Framework for Evictio
Prédemocracy in the Republ ilTdeofonsstyitthut Ajon; pgF ovides

permits and certificates t¥OobKchpgy hONST PO tHONISwn St
ships were mostly granted Sfbnidleyt ity Rhpokgms e hat no
l ations. Regulation 7 washnN3awe rboR@icedhameedemodjd shed
R1036 Regulations as parthags gheerapgprppbdgring al
regimeinflux control systeft@anceBl|ipoREFVIBYaRk IS oOope
individuals to reside in d@#ogaysigoudng theRBagdESTA e as by

i ssuing conditional resideBEiEalappqunélstst.o al | unl awf v
dates a just and equitable
Then in 1989, t he ConversilorCIISéeSCeJruthiiCnial?igohvtesrsight
into Leasehold or Ownersh|8 @Sﬁigrl'éjfvﬁ?%%rgglm?ity a
into operation to all ow fOE I]_Reaggp}/ggsit%nO%fcut%rtlatréér%irE
rights, |l i ke occupational 12 ddIegﬁgh%lc%ubtl%ptss,whiontooc
the right of owner ship. Whetnhtthhee Ucpognrsaednitngofofthe oW
Land Tenur e bli?&'aghtpsro:fm:tgatprdoteict[IonS against arbitra
meant that all regi stered | easehol ds were automat -
ically converted into ownership, and the Registrar Judicial Approach and Equit
of Deeds endorsed these | easehqloths lafte0O nowWneéner el y ac
ship. The registrar woul dagtakeubjhectl etad ec oandsft€i€-ut i or

ments and confirm the | eascenosiddeer ansh etthheerowWmer evi ct i
The holder of the | easeholgaicdondidndg heme amipd Wt § 0df at he
title deed to be issued inpneepabBPFit9f otMdrhte PBHICIRADHHE trH
t he h@ |rdeme pality v VarioutsheOcCampsteir &
Court highlighted the need
alternative accommodati on,
eviction matters.

ST e,
SAJEL P —
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EVI CTI

ON OF A RESI

AL

P

DENTI

REGULATI ON 7 OF THE 1968 REGL
AFRI CA
I n t he Ndalsoevuofv Ngcobo; Bek-kee RagmdatApns Governing the Cont
o i ban Re3|dent|al Ar eas. GN R1036 of
other Tov Uh&kaSupreme Court OfussuQ(P a terlmnstoefré 38(8)(a) of ti
preted that PIE encompasses dlatnldanvAlcdu(aJttsanwﬁhheeasmawtt)itm&i@fn
have lawfully occupied the prR'perty PR'IRHESASE! 8t°f
_ _ 2. ' The Constitution o_f t he Republlc
whose | egal right has since phaprseidn oand bdar hevlideib lhaftro
such individuals dmleawfowl ccn)ahf’sniﬂ'dAeCl"elo9 of 1998.
iof h f P ?]n3|on of Securlty odf Tenure Act
cupibfeadars t he purposes o LEA]' (Cas,6 mar
a cruci al shi ft i n recogn|63Acngll12hoe towma.nsi tional |l ega
status of former permit hofdW¥ph® Y\ AgerPehsysg (1867472019) [20
(23 November 2020)
8. Constitution of the Republic of Sou
Conclusi on 9.2005 (1) SA 217 (cCC).
. . i . . 10Ndl ovu v Ngcobo; Bekker and Anot he
The weviction of |nd|V|duaIs(SCy$l)1_o hel d residenti al
permits or whose names appeared in the Regul a-
tion 7 residential permit must be addressed within
the -ppattheid | egal framework. While the per -
mits may no |l onger confer enforceable tenure, any
attempt to remove such individuals must compl y
with PIE and/ or ESTA and the constitutional re-
quirement for justice and equity. The South African
| egal system continues to evolve in its efforts to
strike a balance between historical redress and
preskaat | egal protection and human dignity.
E
m.
2011 - 2021 Enhancing Judicial Excellence 16




EVI CTI ON OF UNLAWFUL OCCU
PREVENTI ON OF | LLEGAL EVICTI O
FUL OCCUPATI ON OF LAND(®RICH 1

1. I nstitution of eviction app
terms of PIE Act

First and foremost, it is impo
tion by an owner or person in
the application, as opposed toc
stituting proceedings for the
The |l egal representative of th
ceedings in respect of the sub
tions. Once the eviction appli
matter is ripe for hearing, t

then obtain a date from the r ¢

Mr. 1T an Cox on which date the Court will d
Regional Magistrate vice of the notice ojn Gheewmwal

the service will be in accorda

I ntroduction the relevant Court and must b

before the hearing of the proc

The main aim of this article is to give guidance in the
application of certain subsecetlons o“’f(zs)ecptrloovnId {h?th the
Pl E TAcAccording to the preambfleecltolfveth_eSl‘HD_CIhE_'N%:tt'(:(?h[enust be
purpose of sectrieogmul4atwe)utlhjeba‘EV| i H % lf|rISdICtI0n too. Subs
. wh.at th? not|ce shouldh.clontain
unl awf ul occupiers from | and 'i'n a al manner , w
. . . 3ervice of the notijice sh I{j b
recognising the right of Il an owners (o apply to0 a St
. . . rding tg.the Ryles of ’gogrt
for an eviction order in appropr|a e circumstances. I
and this specific section ap;?lyrdt’otbhuei cholunrgts SahodUIIdanbde qpcr_a(
cupied for residenti al purposseusreantdqantotthteo pbnd onlngasppan'dcat_
l and occupied for commerci al purtphoeseusn.lanUI occuprers. Thi
ti meously informed of the day,
application would be heard (at
ing the case), in order for t

AL, their rights.
SAJEL P —

Enhancing Judicial Excellence

2011 - 2021 ' 17



http://dojcdnoc-ln1/nxt/gateway.dll/jilc/kilc/egqg/2gjjb/hhjjb/6njjb#gmx

EVI CTI ON OF UNLAWFUL OCCU
PREVENTI ON OF | LLEGAL EVI CTI O
FUL OCCUPATI ON OF LAND(®RICH 1

2. Eviction appli &gatdoounrst i n the Magistrate )
3.2 Unl awful occupier
I'n the | ower jcoudéser Ruhat 56e of the pro-
) An unI_aV\hfuI occutgner refers to
cess going forward, once served wit the substantive
) ) ) W|thogt t he expressh or tacit c
application the occupiers (respondents) woul d ave to
. . . . i n chdarge,_ or without hav,|(§1g a
file their intention to oppose an ttheir opposing affh| avi
it, except erson who occ¢
(s) within the prescribed tinE?ey i mits, sphou dp_they elect t.
oppose the application for tTtheu?'rpeervslocqiVghno.seOrlmlg]gd)brlmengh—rﬂ(mh
ings have <closed t-hewmaftarer h&hfl °h% OsfetPIE’ would be prote
ing, the court will then consPHEF PRBEraiLectien afpplikatmah

based on the affidavits and accompanying affidavits.
Should there be a dispute of Tfadth ttihee ceovuerntt nfahyatr edtert h ¢ et i
application for oral evidence. tion an occupier has occupi
si X maaobbmsaty grant an order
When considering the applicatioht theofcoulhe wuew thhat it i
in mind the overriding principlaft@aratcansipdersiomg mall pehe
evicted or have their home denfoblOiVsthhed without t he
court considering all rel evatht lcni rtchuemsetvaenrcte st,hawh itchhe ®fccup
course may vary fTlhen xatser ¢ puicrdessg. | onger than six months
that special consideration shoutbtdubt mhAyegraottlae oirglets fc
of the elderly, children, di s alblassd sp & rrescdaiespit @ gwdh ehmodu steled d i

holds headed by women. sale of execution pursuant
el amédés been made avail abl e

3. |l mportant definitions be made avaimbmabdt ieoprdlyadtdyea n
of sotrat&nloamavnéor the reloc

3.1 Owner t henl awf ul occupier.

An owner i stdefrepgdstaslradd,owner of

and oamgan of state and a person in charge is a per -

son who has or had | egal authority to permit a person to

enter or reside on the land in issue.

AT,
AlET e

uth African drCral
stitute
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EVI CTI ON OF UNLAWFUL OCCUP
PREVENTI ON OF | LLEGAL EVI CTI Ol
FUL OCCUPATI ON OF LAND(®BICH 1

1 | f ctohuerst sati sfied that al ICotnhcel ursedeoui r ements of
section 4 have been compl i e wi t h and that
. This ,summary ,offers an outlin
t henl awf ul occupier has no defence, it mu st
. does not grovide an exhausti ve
grant an order for eviction an determine the
. . . S hts, refer to judicial rul i
date of vadatnidon nafl utdhh e g thg date on J_
whi ch t he eviction order C%lz“/t B]léhN(t:Tgerecrhlneao&M%]w-@Ispttasws
shoul d t he unl awf ul 0 C C U=pr=t=—g=t =t +—a v—r—t—t—t—e
t hleamash the date so determined.
. 1.Act 19 of 1998 i
i I n determining a dat e t hat i s just and fair,
2. DNN Technologies (PTY) Ltd In re DNN
t heoumutst have regard to aIIN_orb_gr{;euvmmv\tarfia(cutnpg rted) [Caseno
includi ng t threl qavefrtjloaindmtep'rserD'V'S'on (delivered on 27 June 2024)

rr-her family htal&tadrels:hdedsc'Ff)unlaetL?\Se0f the Magistrates Court Rul
nce with subsection 10 th4‘eTh§o%Xrttensrﬁa°)r/' or §eGUTthYe of Tenure
emolition and removal of 2tA4é Huil di°§s or struc-

ures that were occupied bl SSudROPEel S Pn.

- o 9 O

At the request of the sheriff the court may authorise any
person to assist the sheriff to enforce an order for evic-
, demol ition or removal subject to conditions that the
court deem fit provided that the sheriff is present during
the eviction, demolition or removal. Any order in terms
of this section is subject to the conditions deemed rea-
sonabl ecboyr tt hecaonudraty heary any such

condition on good cause shown.

tio

ke,
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THE CONCEPWMHGMEAND I TS DETERMI NATI (
APPLI CATI ONS

1. Legal Background

Section 26 of |autel iCoensttihetiiiof
ing. Subsection (1) provides
to have access t oSwmhdsegataiten h(o2
gates the State to take reaso

measur es, within its avail abl
progressive real i saubsoect obn t
fprovides that no one may be e
have their home demolished, W
made after considering all t !
No | egislation may pePImEtgiav é

ef fect t o t he above constitut

providing procedures for the
Ms. Shirley Nemutandani ers.

Addi ti onal Magi strate 2 Wh at is then a home?

The PIE Act does not define t

Introduction ford English Difmboimgrdrmarddfyi m
The conc épotnméondf eviction | aw iRl &y dwhaene aqne | ives, a dwel|
because it determines whetheri PeapgpP8€ébctinod hff faddrogbeedi dpeyf i h
the Prevention of Illegal EvilkaGawmsef riotm aabieun!| A4®f diheocmos

cupation d{RIBapp!| Aets. The de tCeOrMgiSn altoj ohi nd having regard t
of whether or not the premisedUesSnt i @PMiScH UtCKe @a8pplicati on

or action i Bhofr@mun dneodt iiss apivotaa)l cbaencaauspeerson have more thar
it dictates whether or not PbI)E wWib! HePr@PhYnand Mdrber ar §isC log§
traverses the concept of a home ok PadPLosks, Ofn Pl FdidPg t h

plications. one has an alternative home?

e XN
AlET e

outh African
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THE CONCEPMHGMWEAAND I TS DETERMI NATI C
APPLI CATI ONS

The Supreme CouBCApfBaAppeal ar”%eaction 26(3) evinces special

Ot hers v Minister OfLI,JLEIirEdi|Aff\PVElI{rﬁBS aI adceOthferastde' 't ackno
mo r t han ust_a shelter from
the concept of a home in the contextI o_fJ I?IE. I'n tdhlfs callse
ersona i nti mac an ami
the defendants had argued thapt one can have more t han y
. onl vy .relatlvglﬁ/ securf stpace
one home. This argument was not "withstanding the ac
what (for poor .peoqle, in pal
that the defendants used the property occasionally over
) . hobstlle worl d. Forced removal
weekends and during vacations ecause the%/ had pri ma-
. the mor e s?] or one that ha
ry residences el sewhere. |In thr:s chaset;[ e court dflsm_lls_se r
. that a ecom ots a mi iar
t he de e nadpapneta l on the basis that tﬁe premeises
used occasionally cannot enj &Pnéhesipdmtecti on afforded

by PIE. The wbormy vieweasomedt lajwd ac

| am engrossed with what tilhé@tcBugtcadt 088 igtabpyrhave

graph 39 in relation to theM&lontchefptdeder B Wil "wH EAYET T
it held as foll ows: occupation coupled with some

that regard, it is accepted t|

] ) o the effect that PIE does nc
Al 3Vo]Jreover, withi26¢tBEg obnthetCOh-s

stitiuamdnt hus wi t hi n Ttlh eb ecloi net~reex—t o= I

t hat my understandinghoiméewhat i s ryeafnt a

1.Act

supported by the ConosrttltElltnz:)mtadthCo ur t i n
108 of 1996.

19&&

Municipality v vaheroajsheOcscaupdse

r

[2007] ZASCA 95 ;2007 (6) SA 313 (
(SCA) .

[2004] ZACC 7; 2005 (1) SA 217 (cCC)
5.1bid para 38.

AT,
SAJEIL
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ALTERNATI VE DI
THEXTENSI

SPUTE RESOLUTI
ON OF SECURI

ON I'S PERE
TY OF TENURE AME

(BS TA)
Table outlining procedures [in
11
Section 10(1)(|s)ection 11(2)(b)
The owner or | Ther scowmnei n or p €
charge or the|okazugpe eof htaltve | a
attempted medi|atcicapi to sheavigl e a
the dispute i pmeaciransi oonf toel|cs-et
tion 21 or r elffpeurtreed nt her Mg sof
pute for arbit|roat iroenf eirnr etde rintse
section 22 angartbheg radoumomn ils t
satisfied t hafti ame22ci rcrudyp-t h
. stances surroysedtngfitehde tolrpt
Ms. Jinx Bhool a ) ] )
o ) der for evicti|lesnhancsesof ssuclbum
Edi tieOhi ef : . .
nature that i fordeul d omoeévipcet i
settled by waya oratmerdei atth an i
Introduction or arbitration|lbe settled by wa
) . ] ation or arbitration.
Sections 10 anhodutllli neef pESDTcA dlures t o be
foll owed during eviction processes and empnaslise T Nne
) ) . The amendments of sections 10
use of Alternati vEeAD® psrpunteediRee-sol ut i on
] ) omp_ulsoroy medi ation before re
tion to resolve disputes. Section 1 applies to cases
evictions relating to ESTA Wt
where a person became an occupier on or before 4
i ] with a matter 1 n circumstance:
February 1997, while section 11 applies to cases where |
) pr—Ie|t|gat|0n have not been ut]
a person became an occupier after February 1997. i
obliged to stay the proceedin
ADR By advocating compul sory
sure that should the matter r
circumstances wil/l be addresse
° and Magistrates are encouraged
®
o A. al nature of such proce
< SA|EI >
m South Afncan " |' 3 at
>= | T
“nhancing Judicial Excellence
$Sit-aNey || 22




ALTERNATI VE DI SPUTE RESOLUTI ON I'S PEREMPTO
EXTENSI ON OF SECURITY OF TENURE AMEENDMNENT

Distinction of Section 21 and 22 in proceeding under ESTA:

Section 21: Mediation Section 22: Arbitration
(1) A party may r&egnueersal tthoe aDpiprogi¢ntltd r olnfe tolre mmareti es t o a
persons with expertise in disputleefresot bhéi dhspuwt e atcd | an it
interested parties and to attemp|tt rtad i mendiAxztte d4d®65séAtteda
terms of this Act. as arbitrator a person r
established in terms of] s
(2) T he -Ginregcatlormay, on the cond|]Refoonrsm t(haatb olue @enamtes )masd
determine, appoint a person refefred to in subsection (1
the parties may at any ti me, by [|d®reefmemer,s oanp paop ;md i natneodt hfien
facilitate meetings or mediate a|whios piust en o toinime htereec\ofinadlélt o ffo r
recGeneral may deter mine. from moneys appropriategd
purpose, be paid such ré¢m
(3) A person appointed in terms-pds sabsmay ibme dqdf)emwhioned|hn
time service of the State may, flomt momewst BpphepMi atetebhy
for that purpose, be paid such reé¢mamnmecdthbhynhiamdormal hewancgégs
determined by the Minister in copsultation with the Minij|st
for services performed by him or |[p8)y.1f the parties appoiln
is not on the panel of b T
(3A) The-GPnhneeatomay refer the di]lsspeuctte so nc o(nlt)eGrephl aet aeldi meng tt ghip
section to the Board for mediati gpaymenatbtbraucbnaadi ctomt|e!
tion 15C(1)(d). all owances referred to |ir
conditions t h-&e ndrhael Dmaye
(4) Al | di scussions, di sclosures|mme.submissions which ta
are made during the mediation prlocess shall be privil egel|d,
parties agree to the contrary.

e XN
AlET e

uth African dicial
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ALTERNATI VE DI SPUTE RESOLUTI ON I S PERE]
THEXTENSI ON OF SECURITY OF TENURE AME

(BS TNH)
Section 3A, as amended, i
sive in thaGendrealDimaeyxtoe
putes contemplated in thi

medi ati on or arbitration
15C(1)(d).

Concl usi on
When considering the issue ¢
amendments holistically, bot
(b) places an obligasabtnsbhne
the circumstances surroundin

such a nature that it coul d
tion or arbitration. This e
ter is before the Court and

medi ati ons ADR, the Court ha
why the matter was not refer

diation or arbitration. It
is omitted, the Courts shoul
or arbitration. This view is

ation or arbitration is unsuccessful, the department must
assist the parties in obtain
Aid South Africa and refer t

1. Extension of Security of Tenure
of 1997)

Enhancing Judicial Excellence
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I ntroducti on

APPEALABILITY I N TRADITI ONAL C
CUSTOMARY JUSTICE W  TH CONSTI TUTI
AFRI CA (PART 1)

Traditional Courts continue t
tutions wfesoilupgutom i n many Soa
munities. Rooted in customary
structures, these courts offe
ble, and restorative forms of
vance is explicitly recogni se
Constitution of the Republic
ever, the appealability of d
tional Courts remains Il egally
raising significant questions
cedur al safeguards, and the &
gal processes with constitutdi
Mr. Christopher Abrahams 1The Nature and Scope of Trad
Acting Regional Magi strate
Traditional Courts operate in

l aw and ar e presided OV &r b

(Section 3 of TCA speaks of
Traditiomate Cootegr al éstoplSmruatlI?iﬁ(faaiB? the section and rea.c
|l egal | andscape, especially ir‘]‘hcrmuFaljuFPEnH]HQ{FE)ﬁStVSF{:gHy
they remain a vital source offémuisltlié:le.dll—lggvgyg(ramergthse ap-y
peal ability of decisions rende_lrreaddiltni otnhaelseCoCuorutrstSarreebrnglrlgjﬁqin:
a contentious and underdevelopaendd arreesaté)rfatlla\yve. jWLPsitliecéhreathe
Traditiona](MCAY mttgy oMouces imporptr%r&tedﬁﬁés Sections 3 and 4
for ms, tuchcee sT CrAo t establish a CnJaetairv’e ftuolnle risgthatti%fg t hat al

appeal . This article explores gdhe;epnspifutioharbc@ndi PHROoFCKa
dur al chall enges inherent in ti'ﬁ%lGHfﬁ&”Eq@élaimte)VV,orhuméﬁ‘edig
tension between customary a“t'&(Priimﬁ%a?ﬂgn.COMBFEBUE}P”?l{ gu:
supremacy. This article wildl btehe?rteisg?ﬁ'ttetdoiﬁ'attf’vf’cpﬁ‘éfé'in t

der, thereby addressing histo

W m. ary practices.
o
< SAJEL ———

uth African dicial

S
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2. Procedur al
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t he
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has made i mpor
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Un
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section of
be
distinction is
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r e arities or violationsS
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under a
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application,
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t hat
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APPEALABILITY I N TRADITI ONAL C
CUSTOMARY JUSTICE W  TH CONSTI TUTI
AFRI CA (PART 1)

Concl usi on

Part 2 of this article wildl di scuss the proposed areas of
refor m, why providing for an appeal process is better
providing for the review process in Traditional Court s. (I
addition, Part 2 wil/l di scuss the judicial devel opment of
Customary Law, accountability and | egitimacy of Tradi -
tional Courts and international norms and best practices.
1. Traditional ac dwrdty meéarcsh, in a particular locality, i s

recognised as having the power to resolve disputes in accordance

with | ocal cust oms, cul tural or ethnic values, religious norms or

tradition.

2.Act 9 of 2022.

3. The TCA aims to provide a wuniform |legislative framework for the
structure and functioning of traditional courts in South Africa, align
ing them with constitutlitomelc ogmiimeispltehse and values.
role of traditional courts in customary | aw, promoting access to
justice, and resolving disputes through restorative justice and rec-
onciliation.

4.Section 1 of WG A Paditeatness at hdaitsput e bet ween
parties of any nature, including a dispute arising out of customary
Il aw, which a traditional court is competent to deal with in terms of
this Act.

5.Section 1 of d&Adst atdmelatnls@tacegr per son

wh o, in terms of customary |l aw of the traditional community con-
cerned, holds a traditional |l eadership position and is recognised in
terms of the applicable Il egislation providing for such recognition

read with section 5(1).

6.2005 (1) SA 580 (CC).
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