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FROM THE DESK OF THE CEO 

Dr Gomolemo Moshoeu  

Chief Executive Officer, SAJEI 

The 23
rd
 edition covers an array of interesting topics. It 

is with great pride for SAJEI to note that some contribu-

tors have penned more than one article. Of note are Ms 

Kershni Zanetic, Mr Molau Ngoasheng, and Mr Jaco 

Van Niekerk. They should keep being examples of Judi-

cial officers who are willing to share their experience 

and expertise. To other contributors, SAJEI appreciates 

your support. 

As fate would have it, the SAJEI team suddenly lost 

another colleague, Mr Akho Ntanjana, Deputy Director 

Research during May 2025. We were left gutted and 

the shock paralyzed us. Through the power of the Al-

mighty, we are picking up the pieces. 

Kindly be informed that SAJEI is looking for two con-

tract Judicial Educators. An advertisement has been 

circulated through the Chairperson of the Chief Magis-

trates Forum. Please look out for the advertisement, we 

are looking forward to your applications. 

 

 

 

 

 

On behalf of SAJEI, I would like to thank the Editorial 

Committee under the leadership of the Editor-in-Chief, Ms 

Jinx Bhoola for the sterling work. Their dedication surpass-

es human understanding. Please keep up the good work.  

Lastly, we are looking forward to the contributions to the 

24
th
 edition of the Newsletter. SAJEI is growing from 

strength to strength because of the support of the Judicial 

officers. 
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This edition is a sad edition as SAJEI, has lost one of 

its stalwarts: Mr. Akho Ntanjana. What a gentleman and 

what a loss to the institute. He will be dearly missed by 

the institute. His commitment and professionalism to 

Judicial Education will not be forgotten. Our heartfelt 

condolences to his family, colleagues and friends May 

God continue to bless and comfort those that he is dear 

to. 

 
This edition contained a number of topics which are of 

interest to judicial officers. The article by Mr Van 

Niekerk on the application of section 65J of the Magis-

trateôs Court Act 32 of 1944 on emoluments attachment 

orders issued in terms of the Maintenance Act 99 of 

1998, especially relating to the 25% cap is of particular 

importance and makes an interesting read. So too is 

the article of the role of the Judiciary in protecting Chil-

drenôs Rights and the best interests of a child. 

 
Deportation orders in the lower courts and a different 

approach followed by the Limpopo division of the High 

Court by Ms Ntilane and Mr Marias illustrates that there  

 
 
 

 

 

is no uniformity in respect of such deportation orders and 

perhaps it is time for the SCA, to bring about uniformity in 

this regard.  

 

Section 28 of the Constitution and Sentencing Child Of-

fenders to imprisonment by Ms Zanetic enlightens Magis-

trates to be mindful of the application of the Child Justice 

Act, when sentencing minors always remembering that the 

best interest of the child must always be considered. 

 

The article on repeated acts of penetration cannot without 

more be equated with separate acts of rape by Ms Zanetic 

and Ms Vorster interrogates the Sexual Offences and Re-

lated Matters Amendment Act in so far discusses whether 

repeated acts of penetration amounts to one count of rape 

or multiple counts of rape. 

 

The article on the psychology of Justice and Judicial tem-

perament: Mastering emotions and beliefs on the bench by 

Mr Jerome Kom deals with emotional intelligence and ethi-

cal conduct on the bench. 

 
Mr Mgoashengôs article on the amendment of section 

93ter (1)(B) of the Magistreôs Act, discusses the impact 

and import of the amendment and its application. He 

penned a further article on Summary Judgment relating to 

credit agreements and its application.  

 

The article by Mr Madzhiye on whether section 12(a) of 

the National Traffic, Act 93 of 1996 creates an offence for 

driving with an expired licence card considers the regula-

tions and its legitimacy.  

 
We were in awe of the budding writers and encourage 

them to continue to share their legal minds and interpreta-

tion of various pieces of legislation. To the SAJEI team 

thank you very much for all your hard work and dedication.  

 

 
 

 

 

 
п 

Ms Jinx Bhoola  

Editor-in-Chief 
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Mr. Akho Ntanjana 
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Reminder: Every Magistrate is welcome to contrib-
ute by writing articles on law, judgments analysis or any 
topic that can enhance the judiciary. Articles will be edit-
ed by the editorial team before publication. Articles need 
not exceed 600 words (not more than two pages). You 
are all encouraged to take part in this, for it is your 
newsletter  

Note: The views expressed by the writers are not 
necessarily the views expressed by the CEO of SAJEI 
and the Editor in Chief. 
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THE ROLE OF THE JUDICIARY IN PROTECTING CHILDRENôS RIGHTS WITH    

REFERENCE TO THE BEST INTERESTS OF A CHILD 

Introduction 

This article investigates the active role that the Judiciary 

is required to play in protecting childrenôs rights, with 

reference to the best interests of a child. The Judiciary, 

as guardian of childrenôs rights, is well plenished with 

International, Constitutional and Legislative mandates 

to apply the paramountcy principle, set in section 28(2) 

of the Constitution, in vigorously seeking, protecting 

and upholding the best interests of a child. This is ap-

parent from, to mention but a few, The United Nations 

Convention on the Rights of the Child (to which South 

Africa has committed itself), the Constitution, the Chil-

drenôs Actĭ, and the Child Justice ActĮ. 

 

Whilst, no doubt, these instruments not only empower 

but also obligate the Judiciary to protect and uphold the 

best interest of a child, the role of the Judiciary must be 

translated into action. The powers that the Judiciary 

wields in protecting Childrenôs rights are immense. 

However, all of these authoritative provisions and ideo-

logies become an empty clatter when the wielder of 

these powers either does not harness her/himself with 

the knowledge of these powers or, being harnessed, 

does not give effect to it in the orders that are made. 

 

The Judiciary, in its official capacity, does not go on walka-

bouts to see if all is well with children. But when a matter 

involving a child does come before the Judiciary, it is there 

that an effective role can be played ï not merely by kicking 

the can down the road by óreferringô the óproblemô to oth-

ers, but more so by getting hands dirty to get to the true 

facts and then to do something about it, even beyond the 

realm of officialdom. 

Where, for instance, in a domestic violence hearing, the 

one parent of a child is suffering abuse at the hands of the 

other parent, which is being committed in the presence of 

the child, it is not sufficient for the Presiding Officer to 

merely grant a protection order to prevent this abuse, be-

cause the child has already been abused by being ex-

posed to this. Even if the protection order does have the 

desired effect of not exposing the child to further domestic 

violence, that would likely not suffice to assist the child in 

dealing with the trauma. The power conferred upon the 

Domestic Violence Court to refer the matter to the Chil-

drenôs Court, premised on Section 5(1A) (b) of the Domes-

tic Violence Actį,  would not suffice, as those instances are 

limited to where a child appears to be in need of care and 

protection. Despite there being no statutory enactment for 

it, the pursuit of the best interests of the child would, it is 

submitted, demand that the Domestic Violence Court not 

only refer that child for counselling but also oversee that it 

actually gets done.  

 

So too, where a court, be it a Maintenance Court, Chil-

drenôs Court, Domestic Violence Court, Divorce Court, 

Criminal Court or any other court, presides over evidence 

being received that a specific person (whether that person 

is a party to the proceedings or not) is failing to discharge 

her/his duty of support in respect of a child, irrespective of 

whether there is an existing maintenance order or not, that 

court ought to take steps that the failing person be held to 

account. It is suggested that the following recourses may 

be open to any of these courts: 

 

 

 

 

 

с 

Mr Jaco Van Niekerk 

Acting Senior Magistrate 
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THE ROLE OF THE JUDICIARY IN PROTECTING CHILDRENôS RIGHTS WITH    

REFERENCE TO THE BEST INTERESTS OF A CHILD 

The Maintenance Court, by making an order to enforce 

the duty as this court is the court that was specially de-

signed for this purpose. Where the failing personôs fail-

ure per se is not before that court (e.g. because there is 

another child over which the court does not have juris-

diction, or where the complaint that the court is dealing 

with is not meant for dealing with a failure to maintain, 

e.g. where there is an existing order, but the present 

application is for variation of that order but it comes to 

light that the failing person has in any event failed to 

comply with the existing maintenance order where there 

is no application for enforcement), then the court (who 

has jurisdiction) ought to raise the aspect mero motu 

(while still adhering to the procedural requirements of 

fairness) or, where the court does not have jurisdiction, 

direct a request to the Legal Aid Board at the district 

where the child is, to address that failure. The court 

ought to monitor that request until appropriate proceed-

ings have been instituted or until the failure has been 

resolved. Along these same lines, the other courts 

ought to act in pursuit of the childôs best interests.  

Conclusion 

Therefore, while Judicial Officers have been given am-

ple powers by the Legislature and South Africaôs com-

mitment to International Instruments, to give effect to 

the best interests of a child, each Judicial Officer must 

play an active role in both acquainting himself or herself 

of the necessary powers and walking the extra mile in 

giving practical and meaningful effect to a childôs consti-

tutionally guaranteed right by invoking those powers 

given to the Judiciary. 

 

1) Act 38 of 2005.  

2) Act 75 of 2008.  

3) Act 116 of 1998.  
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S28 OF THE CONSTITUTION AND SENTENCING CHILD OFFENDERS TO             

IMPRISONMENT 

Introduction 

Generally, sentencing is the most daunting task faced 

by Judicial Officers.  The issue however is compounded 

when child offenders are convicted of serious crimes 

and imprisonment would ordinarily have been imposed. 

The legal position 

Chapter 10 of the Child Justice Actĭ  (the ñCJAò) gov-

erns the sentencing of children in conflict with the law.  

The CJA however contains a new set of sentencing 

principles devoid of the traditional purposes of punish-

ment that must be followed when sentencing child of-

fenders.  Section 69 of the CJA specifically outlines 

what Child Justice Courts must consider in order to 

reach appropriate sentences for child offenders. The 

most important of these themes being that: 

A) imprisonment should not be imposed except as 

a last resort and then for the shortest appropri-

ate periodĮ;  

B) restorative justice measures should be taken 

whenever possible; and  

C) the reintegration of the child into his/her family 

and into society is very important. 

 

   

 

Section 69(1)(b) of the CJA further provides that one of the 

objectives of sentencing child offenders is to ñpromote an 

individualised response which strikes a balance between 

the circumstances of the child, the nature of the offence 

and the interests of society.ò Evidently, the trite principle of 

proportionality when sentencing therefore remains equally 

applicable to child offendersш. 

 
The CJA is also not read in isolation but in conjunction 

with other international instrumentsщ as well as the Consti-

tution where all children are specifically given protection in 

section 28(2) dealing with the best interests of a child.  In 

the seminal judgment of the Constitutional Court in Center 

for Child Law v Minister of Justice and Constitutional De-

velopment and Othersъ Cameron J, writing for the majority, 

explained this provision in the context of sentencing child 

offenders stating that: 

 

 ñThe constitutional injunction that ñ[a] childôs best interests 

are of paramount importance in every matter concerning a 

childò does not preclude sending child offenders to jail.  

It means that the childôs interests are ñmore important than 

anything elseò, but not everything else is unimportant: the 

entire spectrum of considerations relating to the child of-

fender, the offence and the interest of society may require 

incarceration as the last resort punishmentò.   

 

A sentencing Courtôs responsibility in discharging this con-

stitutional mandate is not straightforward though, when 

confronted with the competing rights of child victims in se-

rious offences since they too are equally deserving of con-

stitutional protection. The decision of S v N.M.M and oth-

ersы referring to the Supreme Court of Appealôs decision of 

S v BF, however reaffirms the approach that:  

 

 

 

 

 

 

 

 

 

Ms Kershni Zanetic 

Acting Regional Magistrate  

у 

http://dojcdnoc-ln1/nxt/gateway.dll/jilc/kilc/egqg/2gjjb/hhjjb/6njjb#gmu
http://dojcdnoc-ln1/nxt/gateway.dll/jilc/kilc/egqg/2gjjb/hhjjb/6njjb#gmx
http://dojcdnoc-ln1/nxt/gateway.dll/jilc/kilc/egqg/0nqg/1nqg/pzbh#g0
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S28 OF THE CONSTITUTION AND SENTENCING CHILD OFFENDERS TO             

IMPRISONMENT 

ñThe attention given to a child when considering sen-

tence is not done in vacuum. The seriousness of the 

offence, its impact on the victims and the interests of 

the broader society must be taken into consideration.  

The law does not prohibit incarceration of children.  

However, s28(1)(g) provides that the child ómay be de-

tained only for the shortest of timeô. Undoubtedly the 

use of ómayô suggest that were circumstances demand 

incarceration as the only appropriate sentence, it can 

be imposed.ò 

 

Conclusion 

In applying the legal principles cited in the above-

mentioned cases and the endemic violent crime prevail-

ing in the country, sentencing trends show that the in-

terests of society and the interests of the victim may 

well require that imprisonment as the last resort be im-

posed  in deserving cases. This reminds us of the bal-

ancing act that the sentencing Court must inevitably 

strike in any sentence it imposes, even when dealing 

with child offenders and emphasizes the notion that 

incarceration is not precluded from consideration.   

 

 
1) Act 75 of 2008.  
 
2) See section 28(1)(g) of the Constitution of the Republic of South Africa 

Act 108 of 1996 and s77(1)(b) of the Child Justice Act.  
 
3) See S v Kwalase 2000 (2) SACR 135 (C) at 139e - f; S v B 2006 (1) 

SACR 311 (SCA) ([2005] 2 All SA 1); Director of Public Prosecutions, 
KwaZulu-Natal v P 2006 (1) SACR 243 (SCA) (2006 (3) SA 515; 
[2006] 1 All SA 446) para 16.  

 
4) See the UN Convention of the Rights of the Child (CRC), the African 

Charter on the Rights and Welfare of the Child and the United Nations 
Standard Minimum Rules for the Administration of Juvenile Justice 
(Beijing Rules)  

 
5) 2009 (2) SACR 477 (CC) paragraph [29].  
 
6) (74/2019) [2020] ZALMPPHC 60; 2021 (1) SACR 440 (LP) (13 August 

2020).  
 
7) 2012 (1) SACR 298 (SCA) at para 11.  
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http://dojcdnoc-ln1/nxt/gateway.dll/jilc/kilc/egqg/0nqg/1nqg/pzbh#ga
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsacr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27002135%27%5d&xhit
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsacr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27061311%27%5d&xhit
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsacr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27061311%27%5d&xhit
https://jutastat.juta.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsacr%7d&xhitlist_q=%5bfield%20folio-destination-name:%27061243%27%5d&xhit
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 THE APPLICABILITY OF SECTION 65J OF THE MAGISTRATESô COURT ACT 32      

OF 1944 ON EMOLUMENTS ATTACHMENT ORDERS ISSUED IN TERMS OF THE 

MAINTENANCE ACT 99 OF 1998 

Mr Jaco Van Niekerk 

Acting Senior Magistrate 

Introduction 

 

This article considers the applicability of Section 65J of 

the Magistratesô Court Actĭ on Emoluments Attachment 

Orders issued in terms of the Maintenance ActĮ. Now 

and then, the Maintenance Court is faced with an appli-

cation to oppose or set aside an emoluments attach-

ment order. The opposition, at times, relies heavily on 

the principles applicable to the civil procedure in terms 

of the Magistratesô Court Act (ñthe MCAò). 

The Maintenance Act (ñthe MAò) has two provisions in 

terms whereof the Maintenance Court is empowered to 

issue an emoluments attachment order (ñEAOò), i.e. 

section 16(2) ï for current maintenance - and 28(1) ï 

for arrear maintenance. Each of these two provisions 

have its own requirements and considerations before it 

can be issued. 

Section 29(3) of the MA requires employers who re-

ceive a notice in terms of a section 28(1) order of the 

MA to give priority to the payment of arrear mainte-

nance over any order of court requiring payments to be 

made from the relevant emoluments.  

 

 

The argument to oppose an EAO is often premised on 

section 65J of the MCA.  Section 65J(1A) caps the total 

amount of emoluments that may be attached by court or-

der to 25% of the debtorôs basic salary. Section 65J(2C)(a)

(ii) of the MCA also provides a basis for opposing an appli-

cation for an EAO i.e. -  25% of the debtorôs basic salary is 

already committed to other emoluments attachment orders 

and that the debtor will not have sufficient means left 

for his or her own maintenance or that of his or her de-

pendants. 

The requirement that there must be sufficient means left 

for the maintenance of the debtorôs dependants, on its 

own, indicates that maintenance obligations are preferent 

before other creditors, and that maintenance obligations 

have NOT been intended to be included in the cap of 25%. 

Insofar as an EAO by the Maintenance Court may be said 

to be in competition with other creditors for that 25% cap, 

section 29(3) of the MA clearly puts maintenance obliga-

tions ahead of creditors. 

HOWEVER, it is respectfully submitted that section 

65J cannot find application in the Maintenance Court, for 

the following reasons: 

(i) Section 46 of the MA provides that until Regu-

lations are made in terms of the Maintenance 

Act for the execution of maintenance orders 

(no Regulations have yet been made), the 

provisions of the Magistrate's Court Act and its 

Rules, in respect of the execution of orders 

shall apply "...insofar as those provisions are 

not inconsistent with this Act or are not other-

wise clearly inappropriateò.  

 

(ii) Section 65J creates its own procedure and 

requirements for the granting of an EAO. Both 

section 16(2) and 28(1) of the MA also pre-

scribe their own procedure and requirements 

for an emoluments attachment order in re-

spect of those respective sections. Therefore, 

section 65J of the MCA is thus clearly incon-

sistent with sections 16(2) and 28(1) of the 

MA.  
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THE APPLICABILITY OF SECTION 65J OF THE MAGISTRATESô COURT ACT 32 OF 

1944 ON EMOLUMENTS ATTACHMENT ORDERS ISSUED IN TERMS OF THE 

MAINTENANCE ACT 99 OF 1998 

(iii) But even if the view is held that this is not an 

inconsistency, then Section 65J of the MCA 

would be inappropriate. An example will illus-

trate: A maintenance defaulter shows the 

maintenance court that there are already 

25% EAOs against his salary and argues, 

based on section 65J of the MCA, that a fur-

ther EAO for the maintenance order cannot 

be granted. There are no other things that 

can be attached to secure the maintenance 

payments and the defaulter has clearly 

demonstrated that he will not comply with the 

maintenance order. This argument not only 

negates the requirement in section 65J(2C)

(b)(ii) that there must be provision for the 

maintenance of the debtorôs dependants, but 

is also inappropriate with regard to the para-

mountcy principle in section 28(2) of the 

Constitution, the relevant considerations to 

be applied in terms of sections 16(2) and 28

(1) of the MA and the preamble to the MA 

insofar as it relates to the recovery of 

maintenance. 

(iv) Emolument Attachment Orders are about 

ensuring the best means of protecting, en-

hancing and ensuring compliance with 

maintenance orders. At the heart of social 

justice is inter alia an obligation to ensure 

that maintenance orders are complied with 

diligently and timeously. Sections 16(2) and 

28(1) of the MA seeks to achieve precisely 

that. Any attempts or actual reliance in Sec-

tion 65J are simply not sustainable.   

Conclusion 

It is therefore submitted that arguments premised on the 

provisions of the MCA cannot be used in order to oppose 

the issuing of an EAO in the Maintenance Court. 

 

 

 

 

 

 

1) Act 32 of 1944.  

2) Act 99 of 1998.  
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