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FROM THE DESK OF
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On behalf of SAJEI , I woul d
Committee under the Fef@ahdieafs,hil
Jinx Bhoola for the sterling v
es human understanding. Pl easece
Lastl vy, we are |l ooking forwar

24"edition of the Newsletter.
strength to strength because
of ficers.

Dr Gomol emo Moshoeu

Chi ef Executive Officer,

"@8ition covers an array

with great pride for SAJE Ju -
s have penned more than o

shni Zanetic, Mr Mol au N

Ni ekerk. They should kee

I of ficers who are willir-r ce
expertise. To other cont 3
rosupport.

fate would have it, t he

ther coll eague, Mr  Akho N

earch during May 2025. We were 1 e1t guiLtLeu anu
shock paralyzed wus. Through the power of the Al -
hty, we are picking up the pieces.

dly be informed that SAJEI is looking for two con-
ct Judici al Educator s. An advertisement has been
culated through the Chairperson of the Chief Magi s -
tes For um. Pl ease | ook out for the advertisement, we

|l ooking forward to your applications.
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is no uniformity in respect o
perhaps it is time for the SC
this regard.

Section 28 of the Constitutic

fenders to imprisonment by Ms
trates to be mindful of the a
Act, when sentencing minors a
best interest of the child mu

The article on repeated acts
more be equated with separate

and Ms Vorster interrogates t
Ms Jinx Bhool a l ated Matters Amendment Act i
Edi te0hi ef repeated acts of penetration

or multiple counts of rape.

edition is a sad editiofp@asy;SAJE e J‘r‘f"stHé)SﬁsW@rPoloofgy
stal wart s: Mr . Akho Ntanjpaenraa.meVKhta_t I\/F‘asgteenrtilnegmae%oatnidons
a loss to the institute. ,HgWiglhle Remdganl ¥ Wished mBY
institute. Hi s commitmend jandg guetessi ¢Ra!l heMchoO

ci al Education wil!/ not be forgotten. Qur heartfelt
olences to his family, cbWrl Mgpwessh eandd cflrei emmist May amer
continue to bless and conmf3dretr t(hlo)s(eB)t Maft Achtb.ei diagie &% g es
and i mport of t he amendment
penned a further article on S

edition contained a numg?redp{ égpééﬁewpécgndﬂriets‘)fapp
rest t o judicial of ficers. The article by Mr Van

erk on the application ofTh%ecdtritqrb|§_§5beoert hl\fFadNﬁahgiine' oI
€ourt Act 32 of 1944 on epgl WREPLRAR TRGRMERL Act o3
rs i ssued in terms of thderilvqinrbtqmatrhceanA%tprQe&f|icen

, especially relating tottil?)%szi%’dc?'?si?ertPFﬁéEi/.CUIar
rtance and makes an interesting read. So too is
article of the role of tMWe JMedieciiar yawern @f ot &€t ibrugd ddh
Rights and the best intertdetms todf caondhinlue. to share the
tion of various pieces of | e

rtation orders in the IOtWI’?énkCOWJJSvearnyd mbchi Fherentg y
oach followed by the Limpopo division of the High

t by Ms Ntilane and Mr Marias illustrates that there
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THE ROLE OF THE JUDI CI ARY | N & ROTE

REFERENCE TO THE BEST | NTERES

-l

The Judiciary, in its official
bouts to see if all i s well w
involving a child does come be

that an effectivinaotol mercalny bley
the can downd e edtrhipar g btywm ot h -
er s, but more so by getting h
facts and then to do somethin
realm of official dom.

Wher e, for instance, in a don

one parent of a child is suffe

ot her parent, which is being

the <chil d, it i s not sufficioe

1 merely grant a protection ord
e cause the child has already |
posed to this. Even i f the pr

Mr Jaco Van Niekerk desired effect of not exposi ng
Acting Senior Magistratwi olence, that would Ilikely n
dealing with the trauma. The

Wh
bu
be
tr
Wi
Ho
| o
t h
t h
do

. Domestic Violence Court to re
troducti on

dr &n Court, premised on Secti ol
is article investigates thetjpagtvive)] sededAdet $hefJeadi caar
required to plag irigptet ejonmipiinge d htid dwiedre a child appe:
ference to the best interesgrsotoefctai ocnhi e s plihtee JtuhdeirCel ap eyi,r
guardi and orfi gchhtisl,driesn wel | jpl enihsehepdy rwiutih of the best i
ternational, Constitutionalsydamdtbiedi sldatmavwel maadateas Do
apply the paramountcy pri ngnil|pyl er,efSeert tihnats ecchtiilodn 208 ( 2c)o u |
the Constitution, in Vi gogcotuusal Iyl ys gekisn@.onerotecting
d upholding the best interests of a child. This is ap-
rent from, to mention but Bof aw,0, Thyeh eYrei tge de Nartti onge it

nvention on the Rights of tdh&nChddrdt (tDowésécihc S¥ubhence
rica has committed itself) ,Ccrtitmg@ n@0¢n<loiutryt ioan,antyhet Glirl ¢
&n Actand the Chlild Justice Being received that a specific

is a party to the proceedings
ilst, no doubt, these instmemgmtis et yoskysappoewerin re:
t also obligate the Judici awlettiPerPrtoh ercd iag da i pdnoil At itrhg
st interest of a chil d, t hecogwrlte PdigHthet o utdd icd agtye pndl stt h 1
anslated into action. The PoOowed st .t hatt jtshesubhykisgiedr ¥ ha't

el ds i n pro&Gecrtiignhgt sCharledr epgmemeonpseen t o any of these court s
wever, al | of these authoritative provisions and ideo-

gies become an empty <clatter when the wielder of

ese powers either does not harness her/ himself wi
e knowledge of these powers or, being harness

es not give effect to it in the order t hat

C



THE ROLE OF THE JUDI CI ARY | N & ROTE

REFERENCE TO THE BEST | NTERE

The Maintenance Court, by m
the duty as this court is t

signed for this purposda&a. fWwWh
urmer isenot before that cour

another child over which th
diction, or where the compl
with is not meant for deali
e. g. where there is an exi s
application is for wvariatio
i ght t hat the failing pers

comply with the existing mai
is no application for enfor
has jurisdiction) o ungehrto tnoo t
(while stildl adhering to th
fairness) or, where the cou
direct a request to the Ledgd

where the child is, to add
ought to monitor that reque
ings have been instituted o
resolved. Al ong t hese same
ought to act i n&pbestuitnoér

Concl usi on

Therefore, while Judici al (0]
ple powers by the Legi®s lcaotm

mi t ment to International I n
the best interests of a chi
play an active role in both
of the necessary powers and
giving practical and ®eaonhns
tutionally guaranteed right
given to the Judiciary.

1) Act 38 of 2005.
2) Act 75 of 2008.

3) Act 116 of 1998.




OF THE CONSTI TUTI ON AND SENTE

| MPRI SONMENT

-l

Section &9 (tthé bCJA further prc
objectives of sentendpmagmothda |
individualised response whict
the circumstances of the chi
and the intenmeEstdent| goct lee yt
proportionality when sentenci

applicable touchild offenders

The CJA is also not read in
with other interuwpast iweddl aisn &tt
tution where all/l children are
secti(oh) 2d8Bealing with the bes
the seminal judgment ofCéheelC

) , for Child Law v Minister of
Ms Ker shni Zanetic
vel opment ®BadmeQtohnerds, wr i ting
Acting Regional Magi strate

explained this provision in t

Introducti on of fenders stating that:

cemerally, sentencing 15 the Pagtc§ALPllei dnkd K whibfabile cii e
by Judici al Of ficers. The issue h?wever i s ? mpoun?ed

are o paramoun i mportance i
when c¢child offenders are convicéed o f serious . crimes, .

_ _ _ chodadles not preclude sending
and i mprisonment woul d Ord'narl'tl%eg%\éet%%?r}]t'bngr%\%%%?'dmporta
The legal position anythiobutl set everything els

5 _ entire spectrum of consi der at

Chapter 10 of thle(lCIﬁCbJI@moJ/ustlfcedAécrt, the offence and the i
erns the sentencing of childr.en 1in confllct Wlth the I aw.

i ncarceration the 1 ast Tr1es

The CJA however contains a new set of sentenC|ng
principles devoid of the traditional purposes of puni sh-
ment that must be followed wHerfeddRNER APREPUREH B loigtey i1
fendeSecti oonf 6t9he CJA specifi 6hfifytiogralippandate is not s
what Child Justice Courts muSPnfcloqnrtigad wijthh gheecomgeting
reach appropriate sentences ffdPUEhPflenEgenence tThmey too
most important of these themeSthéuh§opRrht pProteBtvoiN. MTMe ac
ersseferring to the Suprdend sCGa
A)i mprisonment should not beé ivmpBFwesdeexcepffasms the app
a last resort and then for the shortest appropri -
ate period

B)restorative justice measures should be taken
whenever possible; and

C)the reintegration of the child into his/her family
and into society is very important.
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OF THE CONSTI TUTI ON AND SENTEN

| MPRI SONMENT

nce is not done in wvacuu
fence, its impact on the
e broader soci ety must be

e | aw does not prohibit
wever, s28(1)(g) pmraoyv ibdee sd
ined only for @albhred osuhbotretdel sy

use mff s uggest that were circ B

incarceration as the only a 3
H pY »

be i mposed. A i

i

Concl usi on & w\’

I n applying the | egal prini W

menti oned cases and the ende

ing in the country, sentenc

terests of society and the

wel | require that i mpri sonme

posed in deserving cases.

ancing act that the sentenc

strike in any sentence it i

wi t h child offenders and en

incarceration is not preclud

1) Act 75 of 2008,

2) Sesection oX8(th)e( Constitution of the
Act 108 of 1996 and s77(1)(b) of the

3) Se®& v Kwad@@e(2) SA&R d-3% (VeBO6 (1)

SACR 311 ([8GB8F] 2DAI éctSAr 19f Public Pro
KwaZ+«lau al 2006P (1) SACR(2D0% ((8GA)SA 515;
[2006] 1 All SA 446) para 16.

4) See the UN Convention of the Rights of the Child (CRC), the African
Charter on the Rights and Welfare of the Child and the United Nations
Standard Minimum Rules for the Administration of Juvenile Justice
(Beijing Rules)

5) 2009 (2) SACR 477 (CC) paragraph [29].

6) (74/2019) [2020] ZALMPPHC 60; 2021 (1) SACR 440 (LP) (13 August
2020) .

7) 2012 (1) SACR 298 (SCA) at para 11.
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THE APPLI CABILITY OF SECTI ON 6680UG@BF

OF 1944 ON EMOLUMENTS ATTACHMENT ORD
MAI NTENANCE ACT 99 OF -

The argument to oppose an EA
section 65J of the MCA. Sect
amount of emoluments that may
der to 25% ®f bakecdehtary. Sec
(ii) of the MCA also provides
cation for-2%EAfO tiBebdesbttos al
already committed to other em
and hat the debtor wild/l not h
for his or her oown hmai mtf erhamsc
pendant s

The requirement that there mu

for the maintena®cdemdndahnet sd
4 own, indicates that map rne feenraenn
l before other creditors, and t
C B have NOT been intended to be i
I nsofar as an EAO by the Main

Mr Jaco Van Niekerk to be in competition with oth

Acting Senior Magistrat®ection 29(3) of the MA clear
tions ahead of creditors.

I ntroducti on HOWEVERt i s respectfully sub

65J cannot find application i
This article considers the apph§clfadlilgWiyn % r €sdSctNSon 65J of
t he MagoCsoturraitoedsc Emol uments Attaqhmegéction 46 of the MA pro
Orders issued in termd Noefw t he Mai mtagegnamcse aghA%t made in tern

and then, the Maintenance Court is afeacedywittphe agix @Pwtliion o
cation to oppose or set aside an emgl uwRglSatdbihacChrave ye
ment order. The opposition, at timgsgyirseild®s ohfeavhie YMayh st
the principles applicable to the cRYjbEsPronedwrsgeich to&r msp
of the MaQoiusrtt(taNestsMC A shall "applipwsofar as tho:

The Mainteqgtimec éeyMAsttwo provisions p@itnconswstéantt his Act or
terms whereof the Maintenance Cour tVNi £geampywbPaaPrgpriate

i ssue an emol ument s(BA®)ia.ceh.ment order

sectionfbé(X)urrent -avad n2igpance (i i)Section 65J creates its
for arrear maintenance. Each of tHesdeditgdneptsviofrohde 9gra
have its own requirements and consP8E8FthPNPodS (B Amed 28(1)
can be issued. scribe their own procedt

for an emol ument s attac

Section 29(3) of the MA requires SWQEPy%?StWBQerreéspectiv

ceive a notice in terms of a sect|soenct2i80(n1)650eroefr tohfei rtll\zi]@?m-i

MA to give priority to the paymengisotfvein?trhresaerctmaoinnst61'6(2)
nance over any order of court requiMrAing payments to

made from the relevant emol ument s.



THE APPLI CABILITY OF SECTI ON 668ODURGF
1944 ON EMOLUMENTS ATTACHMENT ORDER

MAI NTENANCE ACT 99 OF

(iiiBut even if the view is helTd that 1hls TS not an
inconsistency, then Sechi oM! 652> dP**t he MCA
would be inappropriate. 2An*éex®@nd1 Wil illus-
trate: A maintenance defaulter shows t he

mai ntenance court t hat there ar e already
25% EAOs against his salary and argues,
based on section 65J of the MCA, that a fur -
ther EAO for the maintenance order cannot
be granted. There are no other things that
can be attached to secure the maintenance
payment s and t he defaulter has clearly

demonstrated that he will not comply with the
mai ntenance order. This argument not onl vy
negates the requirement in section 65J(2C)
(b)) (ii) t hat there must be provision for t he
mai ntenance ®fdéependabt oy but

is also inappropriate with regard to the para-
mountcy principle in section 28(2) of t he
Constitution, the relevant considerations to

be applied in terms of sections 16(2) and 28
(1) of the MA and the preamble to the MA
insofar as it rel ates t o t he recovery of

mai ntenance.

(i v)Emol ument Attachment Order s ar e about

ensuring the best means of protecting, en-
hancing and ensuring compliance wi t h
mai ntenance orders. At the heart of soci al

j ustiicret eiranalobal i gation to ensure

t hat mai ntenance orders are complied with
diligently and timeously. Sections 16¢(2) and
28(1) of the MA seeks to achieve precisely
that . Any attempts or actual reliance in Sec-
tion 65J are simply not sustainabl e.

Concl usi on

It is therefore submitted that arguments premised on the
provisions of the MCA cannot be used in order to oppose
the issuing of an EAO in the Maintenance Court.

P




